Scott County Board of Adjustment

May 26, 2009
1st Floor Board Room Administrative Center
Members Present:
Dittmer, Hittle, Jenkins, Scheibe, Vollbeer
Members Absent:
None
Staff Present: 

Huey, Kelly
Others Present: 
11 Others
1. Call to order. Chairman Dittmer called the meeting to order at 4:00 p.m. 
2.   Minutes – Scheibe made a motion to approve the April 22, 2009 minutes. Vollbeer seconded the motion.  All Ayes (5-0) 
3.   Public Hearing-Appeal of Interpretation-ARCML6 LLC, Section 1, Buffalo Township
Dittmer read the public notice and asked for staff’s review.  Huey showed the air photos of the property and gave the case history concerning the site plan review that was approved by the Planning and Zoning Commission on April 7, 2009.  Huey pointed out the zoning surrounding the proposed drive-in, showing the plats of the recreational easement and the site plan. Huey showed site photos and went over the conditions placed on the project by the Planning Commission, stating the recreational easement encroachment is a civil matter that should be resolved between the two property owners, the Planning Commission’s condition that the concession stand, restroom facilities and septic system meet the Health Department requirements addresses the water and sewer requirements.
Dittmer asked if the applicant or representative would like to speak. Richard Davidson, attorney for the applicant addressed the board citing Section 6-23.B.2 paving requirements. Davidson said he agreed that the easement and water and sewer issues are a civil matter, but any waiving of the paving requirement would require a variance and the Planning Commission cannot grant a variance. However said Davidson, this application is not for a variance but whether or not the granting of the site plan complies with the Zoning Ordinance.  Michael A Koury, attorney for the Y-48 drive-in developer, addressed the board saying the approval of the site plan with the seven conditions does meet the spirit and intent of the Zoning Ordinance.  Nothing about the paving requirement was brought up at the Planning and Zoning Commission meeting and this is an attempt to try to stop this project. 
Dittmer asked if anyone from the public wished to speak.  Teresa Plett property owner to the south of the proposed project addressed the board about her concerns regarding noise, trash, vandalism and said she would like to see some kind of a privacy fence put in place.  Plett said she did not get to speak again after staff recommendation at the April 7, 2009 meeting.
Dittmer asked for staff’s recommendation.  Huey said this is not a re-hearing of the site plan review but an appeal of the Planning and Zoning Commission’s approval of the site plan review heard on April 7, 2009 as to whether or not the conditions placed on the site plan review meet the spirit and intent of the Zoning Ordinance. Huey said staff recommends that this appeal of interpretation of the Planning Commission’s approval of the drive-in movie theater with the seven conditions be denied based on the appropriate enforcement of the Scott County Ordinance for both off street parking requirements and approval of a site plan for a new development.
Discussion took place regarding the seven (7)conditions placed on the project and the County Engineer’s determination that the gravel lot will not affect the traffic on Y-48 the interpretation of the verbiage of Section 6-23 B.2.  Rob Cusack, Assistant County Attorney addressed the board and said he agrees that this is a parking lot but it is 1/3 mile away from Y-48 and in the past the parking lots adjacent to the roadway must be paved but 1/3 mile is not adjacent.   Jon Burgstrum, County Engineer, said he does not view 1/3 of a mile away as adjacent to the county roadway, the concern said Burgstrum is to protect the traveling public from dust and gravel scattered on the roadway but a gravel lot this far from the county roadway will not cause those problems. Most businesses, said Burgstrum along Y-48 have a paved lot in the front of the building and gravel in the rear, and it is his determination that the paving of the entrance to the site more than meets the requirements of the Zoning Ordinance.

Additional Board discussion took place. 
Scheibe made a motion to uphold the decision of the Planning and Zoning Commission’s determination that the approval of the Site Plan with the seven (7) conditions meets the spirit and intent of the Zoning Ordinance based on the expertise of the County Engineer, the Planning Director and the Assistant County Attorney. Hittle seconded the motion.
Vote:  All Ayes (5-0)
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